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I N THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT
(San Joaqui n)
THE PEOPLE,
C038871
Plaintiff and Respondent,
(Super. Ct. No. SF80877A)
V.

JOSE MANUEL SORI A,

Def endant and Appel | ant .

A jury convicted defendant Jose Manuel Soria of three
counts of second degree robbery (Pen. Code, 8§ 211, 212.5),1
three counts of second degree burglary (88 459, 461), and one
count of attenpted second degree robbery (88 211, 212.5, 664).
The jury also found certain rel ated enhancenents to be true.
The trial court inposed an aggregate sentence of 25 years
8 nont hs.

On appeal, defendant clains the trial court abused its

sentencing discretion. W disagree and affirmthe judgnent.

1 Further undesignated section references are to the Penal Code.




FACTUAL BACKGROUND

On Novenber 6, 2000, defendant conmitted an armed robbery
of an AM PM M ni - Market in Lodi. Defendant stole sone
cigarettes and several hundred dollars in cash. During the
robbery, defendant’s face was conceal ed with a bandana. Based
on this incident, the jury convicted defendant of second degree
robbery (count 1) (88 211, 212.5) and second degree burglary
(count 2) (88 459, 461); the jury also found defendant had
personally used a firearmin the conm ssion of the offenses
(88 12022.5, subd. (a)(1) and 12022.53, subd. (b)).

On Novenber 7, 2000, defendant and another man robbed the
Villavazo Market in Stockton. The men took several hundred
dollars. Both nen’'s faces were conceal ed during the robbery.
Based on this incident, the jury convicted defendant of second
degree robbery (count 3) and second degree burglary (count 4);
the jury also found the offenses to be gang related (8§ 186. 22,
subd. (b)(1)).?2

On Novenber 21, 2000, defendant commtted armed robbery
at a laundromat in Stockton. Defendant robbed one custoner of
a gold chain he was wearing. Defendant al so demanded noney from
anot her custoner, but the custoner told defendant she had none.
Based on this incident, the jury convicted defendant of second

degree robbery (count 5), attenpted second degree robbery

2 There was evi dence defendant was a nmenber of a gang, and the
Peopl e presented expert testinony and rel ated evidence to show
the crime was gang rel at ed.



(count 6) (88 211, 212.5, 664), and second degree burglary
(count 9). The jury also found that defendant had personally
used a firearmin the conm ssion of the offenses.

Sent enci ng

Prior to sentencing, the probation departnent filed its
report with the trial court. The report suggested severa
ci rcunst ances in aggravation of defendant’s sentence. The
prosecutor simlarly filed a statenent all eging circunstances
i n aggravation, and the prosecutor asked the trial court to
i npose the mdtermfor the principal robbery offense and
consecutive sentences for the remai ning robbery and attenpted
robbery offenses. At sentencing, defense counsel alleged that
there were mtigating circunstances in the case and suggested
that the trial court should inpose a | esser sentence.

The trial court inposed the three-year mdtermfor the
principal offense, count 5 (the robbery of a |aundromat
custoner), and the court inposed a 10-year enhancenent based on
defendant’s use of a firearmin the offense. The court stated
that the m dterm was appropri ate because “the aggravati ng and
the mtigating factors bal ance.”

Citing the fact that the crimes occurred at different
times and invol ved separate acts of violence, the court inposed
consecutive sentences for the robbery counts at the AM PM
(count 1) and Villavazo Market (count 3), and for the rel ated
enhancenents. Citing the fact that the attenpted robbery
(count 6, involving another |aundromat custoner) involved a

different victimand a separate act of violence, the court also



i nposed a consecutive sentence for that offense and the rel ated
enhancenent. Pursuant to section 654, the trial court stayed
t he sentences inposed for the burglary offenses and rel ated
enhancenent s.
DI SCUSSI ON

Def endant clains the trial court abused its sentencing
di scretion. According to defendant, the aggregate sentence
i's unreasonably harsh in view of the alleged mtigating
circunstances in the case and defendant’s background. Defendant
points out that the trial court could have inposed a 12-year
m ni mum sentence if it inposed the lower termfor the principa
of fense and concurrent terns for the other offenses.

In the trial court, defendant also argued for a | esser
sentence and pointed out alleged mtigating circunstances.
For the sake of argunent, we shall assune defendant’s argunent
was sufficient to avoid waiver of his sentencing clains.

Qur reviewis, however, limted and highly deferential.
Def endant is not entitled to relief absent a showi ng that the
trial court’s particular sentencing choices were erroneous.
The sentencing choices at issue are the court’s decision to
i npose the mdtermfor the principal offense and its decision
to i nmpose consecutive sentences for other offenses. W shal
address each in turn.

First, we consider the trial court’s decision to inpose
the mdtermfor the principal offense. The court has broad
di scretion to wei gh any aggravating and mtigating circunstances

and to select the appropriate sentence. (People v. Lanb (1988)



206 Cal . App. 3d 397, 401.) Moreover, the mdtermis the presuned
sentence, and no expl anation of reasons is even required for
inmposing it. (See § 1170, subd. (b); Cal. Rules of Court,
rule 4.420(e).) The mdtermis appropriate if neither the
aggravating nor the mtigating circunstances outwei gh the other.
(Cal. Rules of Court, rule 4.420(a), (b).)

Here, the trial court’s decision was proper since
it expressly found that the aggravating and mtigating
ci rcunst ances were offsetting. And though defendant chall enges
sone of the aggravating circunstances alleged in the probation
report, the record does not indicate that the trial court
relied on any particular, erroneous factor. |Indeed, there were
undi sput ed aggravating circunstances that were valid in this
case. For exanple, defendant was on probation when he committed
the offenses. (See Cal. Rules of Court, rule 4.421(b)(4).) And
t hough defendant did not physically harm anyone in the
conm ssion of the offenses, the trial court could have
reasonably found he engaged in violent conduct indicating
a serious danger to society. (Cal. Rules of Court, rule
4.421(b)(1).) Under the circunstances, the trial court did
not abuse its discretion in inposing the mdtermrather than
the lower termfor the principal offense.

W |ikewi se conclude that the trial court did not err
i n inposing consecutive sentences. Each offense for which
the court inposed a consecutive sentence involved a different
victim and each offense other than the attenpted robbery al so

occurred at a different tinme and |ocation than the principal



offense. One of the statutory criteria supporting the
i mposition of consecutive sentences applies if “[t]he crines
i nvol ved separate acts of violence or threats of violence.”
(Cal. Rules of Court, rule 4.425(a)(2).) The trial court
properly concl uded that each of the relevant, violent crines
fit this criterion. Mreover, with regard to the robbery
of fenses, the trial court also cited the fact that the crines
occurred at different tinmes. This is another factor supporting
the inposition of consecutive sentences. (See Cal. Rules of
Court, rule 4.425(a)(3).)

In sum the trial court nade reasonabl e sentencing choi ces.
If the resulting aggregate sentence is lengthy, it is the
product of the statutory sentencing structure. And a |engthy
sentence i s undoubtedly warranted in this case. Defendant
committed a crinme spree involving nultiple victins and the
potential for violence. He was arnmed on at |east two occasions,
and crimes arising fromthe third occasion were found to be gang
rel at ed.

DI SPCOSI TI ON

The judgnent is affirned.

CALLAHAN , J.

W& concur:

BLEASE , Acting P.J.

NI CHOLSON , J.




